=ik Recenze

k literatufe pod analyzu a vyklad. Didak-
tickd Bilkova kniha rozhodné neni, snad na
nékolik drobnych shrnuti, zfejmé proto,
aby ¢tendl neztstal sim (co viak zmizi-li
s intimitou pravé ¢tenaf?). Srovnivat do sebe
uzavienou velmi zdafilou propedeutickou
knihu Cullerovu Krdtky itvod do literdrni
teorie vzhledem k jejimu malému rozsahu
nemi smysl.

Mi-li tedy Bilkova kniha co nabfdnout,
kdyZ se nezaStituje definitivnosti tezf
a nenf ani propedeutickd? V této absenci
lze rozpoznat gesto, jak se vyhnout §kolni-
mu provozu a literirnimu snobismu, které
jsou od sebe ¢asto obtizné rozliSitelné.

Pokud jde o teoretické zizemi jako
i o vychodisko je tfeba pfedznamenat, Ze
Bilkovo pojeti interpretace nelze ztotoz-
flovat na jedné strané s libovolnym pfistu-
pem k literdrnimu textu, na druhé jej nelze
vidét ani v perspektivé francouzského
pojeti kritiky ¢i interpretace, kterd vzdy
pojmenovivi smysl. V rimci francouzského
literdrniho strukturalismu stoji interpretace
viéi poetice, v jejimZ rimci lze pouze
vyznalit formiln{ podminky, za nichZ se
teprve smysl ukazuje. Teoretické zizemi
nalézi Bilek v éeském literirnim struktura-
lismu, vlastni vychodisko pak v Jankovi-
Cové pojeti ,déni smyslu®, ve kterém je
literdrni text vZdy jak neoblomnym niro-
kem, tak i posledni mez{ interpretace.
Teoretické zizemf jako i vychodisko samo
se viak autorovi nestivi nedobytnym dikt4-
tem: za svédka vstiicnosti k odli¥nym
teoretickym konceptim miéZeme povolat
psychoanalyticky orientované teorie, zejména
Hollandovy, kde je text jako neodbytny
vyznamovy pél jiz programové popirin.
Teoretické vychodisko stoji v pozadi vykladu
a ptivodné slouZi jako hledisko pro selekei
konceptll v uvaZovini o literatufe.

Vlastni Bilktv vyklad je rozé¢lenén do tii
st

1. Historicky pfehled interpretaénich
teorifod prvnich tematizaci v rimci herme-
neutiky aZz po soudasnost (formalismus,
Lnova kritika®, strukturalismus, hermeneu-
tika druhé poloviny 20. stoleti, teorie
vychizejici od textu ke kontextu, od textu
k autorovi, psychoanaliticky orientované
interpretace — zatiZen{ recipienta, recepéni
estetika, interpretace vzhledem k ,inter-
pretaén{ komunité®, sémiotika — text jako
partitura); 2. vnitin{ vystavba vyprivéni —
zde je vyklad zaloZen na klasickém rozlideni
ptibéhua vyprivéni, ¢ pfibéhua textu/dis-
kursu; 3. vypravéni z hlediska jeho reference.

Tyto tfi do jisté miry komplementirni
prohledy nejprve v dasovém rozvinuti
interpretaéniho Gsili, dile v systematickém
vykladu vnitfn{ vystavby vyprivén{, a nako-
nec v tematizaci reference literdrniho dila
ukazujf, nakolik se privé literatura jak
vynachizi{, tak i v interpretaénich prepi-
sech ztrici, a jak privé takové dobyvini oné
zvlasini diskursivity ji teprve definuje
a stvrzuje. Ona nedokonavost hledint, kte-
rou Bilek v ndzvu zvyraziiuje, nejlépe vysti-
huje dvojaky interpretaéni pohyb, kde
v nitlaku vyznamovych poukazt odbihi-
me od toho, co hledime. Parafrizujeme-li
jednoho znimého autora, pak literatura je
neustilym odviddénim pozornosti, kterd
nim ani nedovoli uvédomit si, od &eho to

vlastné odvidi. Jakub Ceska

Sandra Freedman: Discrimination
Law, Oxford University Press,
Oxford 2002

This bookis an attempt to discuss various
conjunctions of concepts of equality in
legal context. But I must immediately
stress that in addition to precious insights
from the point of view of judiciary, author
of this book is strongly in favor of taking
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into consideration a broader social and
political context of the issue. Practically, it
means that Fredman has a strong position
on necessity to promote equality and she
tries to look for ways how it can be expressed
throughout legal system. In that sense her
book is very interesting for scientists who
do not deal with legal studies exclusively,
because it provides social and theoretical
(axiological, we might say) horizon, which
enables us later to evaluate different
judicial and legal procedures. Specifically
speaking, discussing concept of equality
and results of our definitions of equality
and discrimination essentially influence
our understanding of its position in the
legal system. In that sense this work is
particularly useful because it shows inter-
connectedness of underlying presuppositions
of understanding of the concept of equality
and legal provisions, especially develop-
ment of those. We might say that it comes
as a positive shock to be reminded again,
how recent our standards of equality are
and how slow and complex is a path leading
to equality. Fredman manages to show in
averyconvincing way that removal of legal
impediments is a necessary but it is far
from being a sufficient condition for
desirable state of affairs.

Let’s just mention again how precious is
this interdisciplinary approach, which
takes into account not only legal side of
the issue, but includes also social, socio-
logical and political/politological aspects.
She runs through various concrete legal
cases and judicial decisions, but manages at
the same time to connect it with extralegal
conditions, mainly concept of equality shared
by the society in a concrete period. When
she quotes US Supreme Court’s decision
from 1896, which proclaimed “If one race is
inferior to the other socially, the
Constitution of the United States cannot

put them upon the same plane.”l, she
shows at the same time how concept of
equality in the expanded way we know
nowadays (and still with lots of restrictions
and practical problems) is recent and
always poses the question of scope of social
groups included into protection guaranteed
by equality. Who and according to which
criterion and how should be equal?

Fredman encounters the same problem,
which is often present in dealing with multi-
culturalism, group or minority rights,
namely why isn’t it sufficient to proclaim
only that all individuals are equal before
the law. As a whole range of authors has
showed, this type of claim presupposes
auniversal individual and a neutral attitude
of the state. But in addition to this universal
protection, equality, recognition and so
on, individuals need a whole set of separate
provisions necessary to supplement
universal rights and even to make them real
implemented rights. On the other hand,
behind concept of universal individual we
tend to oversee 2 member of majority as
a model, or as Fredman puts it, it is white,
male, Christian, able-bodied and hetero-
sexual. [ might be tempted to change this
list a bit and it certainly does change over
a coutse of time, especially in the case of
women or homosexuals, but the important
thing is that principle is the same, namely,
abstract, universal individual always has
identity. And that is highly relevant for
standards of equality. The dilemma can be
reduced to the essential question: “How do
we explain then how equal treatment can
in effect lead to inequality, while unequal
treatment might be necessary in order to
achieve equality?"?

Fredman tries to answer this question by

saying that different treatments involve
'p. 77
2p.2
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different definitions of equality, a different
underlying concept of it. In that sense, she
differentiates among three concepts of
equality: equality of treatment, equality of
results and equal opportunities. Since
equality can be formulated in different
ways, it is then only reasonable to expect
different aims, methods, provisions, applied
to certain case. Let's now show what lies
behind these three conceptions, although
it might be appropriate to stress here that
the biggest obstacle in Fredman’s opinion
is the firstconcept ofequality as equality of
treatment and she seems to be coming back
to dialogue with this position throughout
the whole book.

Equality of treatment operates with
concept of justice which is understood as
something inhering consistency, stemm-
ing from Aristotelian notion that likes
should be treated alike. The author
immediately says that this is a purely
abstract view of justice, which does not
take into account existing distribution of
wealth and power. This also shows how
concept of equality is closely related to
understanding concept of justice and that
the former in a way can be derived from the
latter. Problem with equality as consistency
focused on equal treatment can be reduced
to following questions:

— We might ask when two individuals are
relevantly alike. We are constantly being
treated differently e.g. for taxation reasons,
but what sort of distinction should be
outlawed.

— Equality as consistency doesn’t enable
differentiation of treating people equally
badly and treating them equally well -
“There is no substantive underpinning.”
For example when a city in the USA was
required to open its “whites only” pools to

ip. 8

everyone, they chose to close all pools
instead.

— Third problem lies in a need to find
comparator; inconsistent treatment can be
proved only if we find similarly situated
person of opposite sex or race who has
been treated more favorably. But this posi-
tion supposes that comparator is abstract,
whereas s/he is always socially defined and
this definition is dependant on historical
circumstances, as I already mentioned,
Fredmandefines comparator as white, male,
Christian, able-bodied and heterosexual.

— Another problem is that equality of this
type indeed requires likes to be treated alike,
but it doesn’t require the different to be
treated differently.

— The fifth problem then directly follows
from the previous: this position is too
individualistic; all aspects of group member-
ship should be disregarded. But as Fredman
rightly notices, prejudices are often
embedded in the structure of society and
cannot be attributed to one person. It is
worth noticing in my opinion that exactly
the same problem arises when attempting
to formulate a liberal theory of minority
rights (as forexample Kymlicka does in his
book ,Politics in the Vernacular*4). For
a strictly liberal position, group rights are
almost contradictio in adjecto and are
regard as corrosive for the type of democracy
we developed throughout history, the
prototype of a liberal right being right to
belief, which has been so heavily fought
for.

Let’s just mention that Fredman stresses
that this concept is coming from market
reality, from contractual equality and
involves notion of equal parties which
conclude contract.

4 Kymlicka, Will: Politics in the Vernacular,
Oxford University Press, Oxford, 2001
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We can now move to another concept of
equality, namely that of results, which lies
upon a more substantive view of justice
and seeks to correct maldistribution. It
can, in order to achieve fairer distribution
of benefits, require unequal treatment. But
this position overlooks that in order to
achieve these results, there should be
equality in conditions to reach them. This
approach is tempting because results are
casily measurable, but it doesn’t say anyth-
ing about structures that perpetuate discri-
mination. For example, if women become
more represented in a certain sector, i.c.
start achieving the same results, which
might be a result of successful assimilation
policy where women conform to “male”
working patterns contracting out their
child-care obligations to women, who stay
as underpaid as ever.

That’s why the third approach of equality
of opportunity concerns that all individuals
begin the race from the similar starting
point. It can include both unequal treat-
ment and unequal results, equal starting
point leaves then to individual circum-
stances which results will be achieved. But
the problem lies in the point in time which
we want to designate as a starting point,
there might be lots of those during life.

After this criticism, Fredman turns to the
position she favors, after saying that our
choiceofa certain concept of equality is not
a matter of logic, but of values and policies.
She advocates a value-driven approach to
equality, which practically means that we
set the goals and then look for proper ways
to reach them. And these values are:

— dignity, which replaced rationality as
a trigger for equality), it fills concept of

» Reasons for discriminating women, slaves and
alike were based uponargumentthat they are
not rational.

equality with substance, which lacks in the
concept of equality as consistency, therefore
people cannot be said to be treated equally
when they are treated equally badly.

— remedial and restitutionary aims in
order to compensate individuals for the
detriment caused by past discrimination.
In my opinion Fredman does not however
successfully explain why an individual who
did not discriminate should be responsible
for compensation. Her explanation is that
the individual benefited from discrimination
and should be responsible for compensation.
She wants to move away from the concept
of individual guilt, but | am not sure that it
works, in my opinion it is much better to
argue from consequences for those who
were discriminated than from a kind of
collective guilt for something a lot of indi-
viduals could not have influenced.

— distributive justice, which means not
only redressing previous disadvantages but
achieving equal distribution of social go-
ods. But here we have to face a question
which sources and goods should be
redistributed, especially tricky is the
problem of elective bodies. If we state
a quota of women for the Parliament, we
end up in asituation where some individuals
might be in the Parliament and not elected.
But in my opinion this problem should be
solved before entering a Parliament, by
introducing quota for voting lists and
even more by expecting women to take res-
ponsibility for political process and prove
the cases in which they were rejected parti-
cipation on the ground of sex.

— participative democracy, which should
by including everyone in major social
institutions represent a remedy of flaw in
majoritarian democracy and according to
some authors, it should also be extended
to non-citizens. This last point is particu-
larly interesting in the light of discussions
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on position and place of immigrants in our
current societies.

Fredman is aware that there are some
major values, which could be seen as
competing values to equality, she mentions
astwo most important liberty and economic
or market concern.

In the case of the former she tries to solve
this problem by using Dworkin’s idea that
individuals should not only be free to make
choices but also to take responsibility for
those choices on the basis of costs of the
decisions to other people. Liberty in
Fredman’s opinion remains the biggest
rival of equality like in the case of prohibi-
tion of racist speech to promote equality or
allowing it to promote freedom of speech.

In the latter case she thinks that equality
laws are capable of serving economic and
efficiency-based ends, theycan be abandoned
only if it directly hinders achievement of
a business goal. In this respect, I am not
sure if in principle it is acceptable to allow
the goals, which entail inequality in the
same way as it is not acceptable to do it in
the case of environmental issues. It’s
a matter of long-term subtle social calcula-
tions to get to conclusion whether at some
point we might allow for inequality and
how much it would cost in the long run to
have a part of population in a disadvantaged
position. Another question is who will be
the judge of it even if the burden to prove
necessity of unequal treatment lies on the
business agent.

Asl mentioned, I findextremelyuseful to
find in this book a kind of reminder of how
recently some freedoms, which we take for
granted, became legally grounded. For
example, rape in marriage was recognized
as a crime in the last decades of the 20th
century. Until 1962 women in civil service
were paid on separate and lower scales than
men doing the same work. Directive on

European Union on equal treatment
irrespective of ethnic or racial origin was
adopted in June 2000.

But the main problem with discrimination
law is that its scope should be defined
somewhat controversially, i.e. the law
should outlaw “bad” differences and
permit and support the “good” ones. In
that sense Fredman engages in solving the
mystery of belonging to a group, treating
some usual issues like whether belonging
to a group is an objective or subjective
feature, do we accept an individual to
proclaim thac s/he belongs to a group or
do we demand formulation of objective
criteria? And how about cumulative
discrimination, when a person belongs to
more than one group, e.g. black women,
how does law deal with this? She offers ans-
wers by describing three actual approaches:

1. judges decide, society and laws simply
state that all persons are equal before the
law and it is up to judicial power to decide
on case-by-case basis when discrimination
took place. Thisis a US approach.

2. formulate legislation with exhaustive
list of grounds on which persons can be
discriminated. In this case the list can be
changed only legislatively not judicially
(UK and partly EU approach)

3. specify list of ground of discrimination
but indicate that it is not exhaustive, so
judges have some freedom, butitis bounded
by enumerated grounds. This is Canada’s
approach and approach of European
Convention on Human Rights and it
seems to combine both, judicial power to
intervene in the cases of discrimination,
butalso legislative guidelines, where tolook
for it, which perfectly fits into the core thesis
on equality in this book, that equality is
not only about negative measure to limit
equality but also about positive duty to
promote it. Differences as the other side of
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the coin of equality should not suppose
deviance from a single norm, but should
be about relationship between and within
groups. Equality is not about erasing
differences, on the contrary, but it is about
not using them as a ground for discriminatory
treatment.

Fredman’s idea of equality as positive duty
means firstly to recognize that discrimination
is not a matter of individuals, so the duty is
not only to compensate the victim but also
to restructure institutions. Instead of need
to proof of individual prejudice, we have
evidence of structural discrimination. She
calls this “fourth generation equality laws”
and they are “based on positive duty to
promote equality, rather than just simply
refrain from discriminating...”¢ The aim of
equality in heropinion is notonlyto achieve
removal of prejudices and harassment, but
to redistribute sources and to accommodate
diversity. Positive duties are proactive and
anti-discrimination has more reactive and
negative approach, that’s why positive
duties fall not upon the perpetrator of
discriminatory act, but upon body in the
best position to promote equality.

I will now turn briefly to her concept of
reverse discrimination or of what is usually
called affirmative action, which “denotes
the deliberate use of race or gender conscious
criteria for the specific purpose of benefiting
a group which has previously been dis-
advantaged or excluded on the grounds of
race or gender.”” As Fredman acknowledges
right away, this is from the legal point of
view a highly problematic concept. After
so much time was spent to convince judges
and legislators that they should be color-
blind and that gender differences are
irrelevant, we persuade them now to

6p.123
7 p.126

permit discrimination for remedial purposes.
This iswhere the story of fighting discrimi-
nation makes a full circle and comes to the
beginning. Fredman’s idea that the question
of legitimacy of reverse discrimination
should not be judged from the point of
view of legitimacy but from the point of
view of its aims and effectiveness seems to
be a short-cut, which I am not sure it is
safe to take. First of all it brings into play
again the issues of collective versus
individual guilt and second of all it doesn’t
mention that in order to be introduced,
reverse discrimination should have a broad
consensus of the society in which it is
applied. Thirdly it fails to deal with issue of
how far it should go and how long it
should last, when is the time when we can
claim that a group, which enjoyed prefe-
rential treatment, has finally paid its debt
tothosewho suffered from it.

In a conclusion I might say that a task to
connect legal provisions with underlying
concepts of equality is, as we can see from
this book, not an easy one, but it is
comforting to read an attempt, which is in
my opinion successful and worth thinking
of. I am not sure, though, that we have
a broad consensus in our socicties to
promote the kind of equality Fredman
advocates for. The conceptisvery open and
inclusive, but it fails to address issues of
responsibility among the discriminated
groups, either in direction to its own
members or in direction to mainstream
society. [tis not only up to institutions and
majority to promote equality in the sense
of a value-driven approach, it is also up to
members of discriminated groups to
organize themselves and in the context of
society in a way, which clearly shows that
they accept the concept.

Thisbook is highly useful and recommend-
able to all those who want to make use of
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legal and broader social issues related to

important concept, very much spoken of,

but not so successfully implemented.
Selmea Muhbic-Digdarevic

Karel Sommer (ed.): Ceské
narodni aktivity v pohrani¢nich
oblastech prvni Ceskoslovenské
republiky, Olomouc, Opava,
Senov u Opavy, Filosoficki
fakulta Univerzity Palackého,
Slezsky tistav, Tilia, Olomouc 2003

Recenzovany sbornik pfedstavuje vystup
z projektu nazvaného ,Ceské ndrodnépoli-
tické aktivity v pohranici Ceskych zemi
v Ceskoslovenské republice 1918-1938¢,
Celkem do né&j ptispélo deset autort
v nisledujicim pofadi: Karel Sommer
(Nékolik slov tvodem; s. 9-12 a Prlib&h
a vysledek pozemkové reformy v pohraniéi
Ceskych zemi; s. 35-108), Josef Barto$
(K pojmu a pojeti pohrani¢i v CSR 1918 a%
1938. Uzemn{ a nirodnostni principy
a problémy; s. 13-33), Milo§ Trapl (Ceské
menS$inové Skolstvi v letech 1918-1938; s.
109-117); Olga Srajerova (Cinnost Matice
opavskej v medzivojnovom obdobi; s.
119-149 a Slezskd matice osvéty lidové
v obdobi prvej Ceskoslovenskej republiky;
s. 151-172), Jaromir Pavli¢ek (Nirodni jed-
nota severoleskd a jeji podil na prosazo-
vini Ceskych nirodnich zijma v néirod-
nostné smienych oblastech /1885-1948/; s.
173-193), Radim Prokop (Nirodnostni
aspekty v &innosti Nirodni jednoty pro
jihozdpadni Moravu v mezivileéném
obdobi 1918-1938; 5. 195-219), Karel Rehi-
ek (Néirodni jednota po¥umavski
/1884-1951/; s. 221-244), Jana Bure3ovi
(Vyznam Sokola pro éesky nirodni Zivot
v pohrani&i v letech prvni Ceskoslovenské
republiky; s. 245-256), Jitka Svobodovi

(Ceské slavnosti a oslavy v Jihlavé v letech
1918-1928; s. 257-274) a Libue Hrabovi
(Ostravské gkolstvi a védomi ndrodni sou-
nilezitosti do roku 1918; s. 275-284). Za
uvedenymi texty je je$té pfipojen ptehled
textd, které byly k vyzkumnému tématu
publikoviny jinde.

Jak jiz samotny vycet jmen autord a nizva
jejich pEispévkd napovidi, ve sborniku jsou
¢tendfi pfedloZeny pfedevsim studie histo-
riografického  charakteru, z  nichZ
naprostd vétsina je zaloZena na poznatcich
ziskanych z archivniho vyzkumu a studiu
dalich primdrnich prament. Pozorost se
soustfeduje pfedeviim na ¢innost nirodé
orientovanych spolkd, které byly v obdobi
prvni Ceskoslovenské republiky jednim
z nejdilezitéj§ich ndstroji a prostfedniki,
jimiZz dochdzelo k pfeznalovini nirod-
nostné smiSenych prostoriv mista s vyrazné
Ceskymi charakteristikami. Jejich prostfed-
nictvim bylo budovino to, co byvid nékdy
nazyvino ¢eskym nirodnim citénim, jindy
Ceskou identitou lokdlnfho obyvatelstva.
Studium aktivit ¢eskych nirodnich, niro-
dotvornych a stitotvornych spolkd nabiz{
vybornou moZnost porozumét nejenom
tomu, co muiZe byt jednim z obsaht
pojmu ,pohraniéi“,aleifluidité a esencidlni
nezakotvenosti kli¢ovych manter dne$nich
historickych a socidlnévédnych debat, jaky-
mi jsou jiZz zmifiovani ,identita®, nebo
~multikulturalismus® a ,komunikace kul-
tur®, KdyZ viak Sommer v Gvodni kapitole
sborniku pise, Ze ,problém spole¢né koe-
xistence Cesko-némecké (a &esko-polské)
netkvi jen v otdzce souZiti, ale v komu-
nikaci kultur®, pfiemZ k porozuméni
tomuto problému muzZe pfispét ,i pouhi
faktografickd a popisnd price* (s. 10),
musime se ptt, v em Ze maji byt poznatky
publikované ve sborniku ptinosné. Pfedné,
mié-li Eeské déjepisectvi podat ,naciondlné
nedeformovany obraz o vzijemnych vzta-
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